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Sample pro bono policies

Policy 1

Pro bono scheme – national policy & guidelines

1
 Introduction

[Firm] has a long tradition of pro bono work, particularly in its Sydney and Melbourne offices. This has included carrying out legal work in-house on a no fee or reduced fee basis, participating in court rosters, assisting on a voluntary basis in community legal centres and entering into secondment arrangements with community legal centres and the Public Interest Law Clearing House.

In 1999 the firm decided to increase and formalise its involvement in pro bono work with the annual allocation of approximately 1% of gross national turnover to pro bono and through the development of a national pro bono scheme with national policy and guidelines. A major objective was to ensure that the scheme operates effectively, by being focussed and properly coordinated. A Pro Bono Steering Committee was formed, chaired by [..], then Chairman to direct implementation and National Pro Bono Partners and a full time National Pro Bono Coordinator were appointed.

The purpose of this document is to describe the scheme and its rationale, to assist in setting it up and to set out guidelines for its operation.

2 
Definition of pro bono work

Pro bono work for the purpose of the [Firm] scheme means ‘legal work provided free of charge, or for a substantially reduced fee to the same standard as the rest of the firm’s work, for

•
disadvantaged or marginalised people who cannot afford legal services,

•
non-profit organisations working for such people, or

•
work for the public good on matters of broad public or community concern’.

To make the best use of the firm’s pro bono resources and to maximise the impact of the scheme, the firm will, from time to time, nominate certain legal areas or client groups upon which it shall focus attention or to which it will give special priority (see 4 Features of the Scheme: Targeted Areas, below).

Pro bono work is not limited to litigation but includes a full range of legal activities including legal opinions and advice, drafting of documents, research, negotiations, involvement in law and legal policy reform and community legal education.

Pro bono work does not include work performed at no charge as a favour to a friend or an existing or prospective client for ‘business development’ reasons. Nor does it include work performed for private schools, clubs or other organisations (such as arts and cultural organisations) with which a lawyer has an association, meritorious as these activities may be.

3
 The benefits of a pro bono scheme

The benefits of a well-constructed pro bono scheme accrue to the community, the firm and its employees, and can be summarised as follows:

Community benefit

The community stands to benefit through the pro bono scheme as the scheme makes available the skills, talents and resources of the firm and its people to people and organisations which would otherwise not have access to them.

Pro bono work has historically been regarded as part of a lawyer’s professional duty. While this ideal may be perceived by many today as having been eroded, the firm accepts and takes seriously a responsibility to contribute to the community and, in particular, to assist disadvantaged people.

A more focussed, targeted effort under the pro bono scheme should maximise the impact of the scheme for the community.

Firm benefits

The firm clearly stands to benefit from:

· the enhanced professional development and varied experience gained by its lawyers;

· the enhanced morale of employees who gain from these opportunities, or simply value the fact that they work for a firm that values more than ‘bottom line’ profits;

· the enhanced recruitment opportunities with potential employees, particularly summer clerks and student graduates; and

· the improved client and public perceptions of the firm.

Having a formal policy and a properly designed scheme will also mean:

· better supervision and quality control of pro bono work carried out within the firm;

· an opportunity to track and record the pro bono work that the firm does and consequently, to monitor the benefits and the costs;

· the potential for a more focussed, targeted effort that should maximise its impact for the firm.

Employee benefits

Lawyers and other employees benefit from:

· enhanced professional development,

· varied and life enriching experience, and

· enhanced morale.

Many partners and employees enjoy and benefit personally from the opportunity to make a social contribution in this way.

4 Features of the scheme

The firm believes that, to maximise its success, the scheme must:

· have the clear support of the firm’s leaders and be professionally planned and managed,

· have a substantial, dedicated budget,

· be nationally coordinated but locally administered,

· have both in-house and external components,

· be targeted to areas of greatest need and where the firm’s skills and resources can best be utilised,

· ensure that, to the maximum extent possible, pro bono work is treated, performed and credited in the same way as other work that the firm undertakes,

· ensure that all interested personnel at all levels within the firm can participate, and

· operate according to a clear policy, guidelines, and procedures.117
Leadership, planning and management

The firm’s long tradition in pro bono work has already been mentioned, and the current scheme has the strong and manifest support of the firm’s senior management. The Board’s decision to increase and formalise pro bono efforts followed proposals from senior partners and was unanimously taken.

The firm’s Chairman convened the Pro Bono Steering Committee and the Chairman from time to time sits on the National Pro Bono Committee. An essential component of the design of the scheme is that it is managed and coordinated by people with sufficient time, expertise and seniority to command respect and to ensure high-quality, effective work.

Budget and allocation

The budget for the scheme is 1% of gross annual billings which, after retention of 10% by the National Committee for discretionary purposes, is apportioned between state offices in proportion to their contribution to national turnover.

National coordination
The scheme has a national policy framework. Major decisions and strategic directions are set at a national level to ensure uniformity and maximum impact. However, within that, the state offices administer the scheme according to local circumstances and needs, and with scope for local initiative and innovation. Individual case allocation and management, and relationships with local community agencies, including arranging secondments are substantially state matters.

The full-time National Pro Bono Coordinator will assist states to establish, develop and operate the scheme in a consistent, coordinated way.

In-house and external components

The scheme has both in-house and external components.

The in-house component involves the use of the firm’s lawyers in carrying out legal work for pro bono clients. It provides an opportunity for all lawyers who are interested to participate and is valuable in developing and maintaining a culture of community responsibility.

The in-house component is not restricted to litigation, but includes the full range of legal activities.118 There is a capacity and willingness to undertake routine cases and matters as well as major legal projects, and test case litigation.

The external component provides scope for the firm’s lawyers to work in a range of agencies providing legal services to disadvantaged people or engaged in other activities within the definition of pro bono work. This includes secondments to community legal organisations119, citizen’s advice bureaux, legal aid offices, community or charitable organisations, international aid agencies and courts or tribunals dealing with clients and matters relevant to pro bono work.

A strong external program maximises the social contribution the scheme can make. Community legal centres and similar agencies are located in places and operate in ways which are accessible to and geared to meeting the needs of clients who are likely to benefit from the service. Secondments can, if handled properly, increase the ability of the agencies to meet their clients’ needs. The external program involves establishing and maintaining strong links with people and organisations which understand community needs well and are best placed to identify cases and issues which would benefit most from the firm’s involvement. The external program also allows for the development of legal skills and provides personal development opportunities for the firm’s lawyers, including those on rotation.

Finally, some cases and causes which might, if handled internally, create conflicts of interest for the firm, can sometimes be conducted or assisted through external agencies.

Targeted areas
While any work which meets the guidelines is eligible under the scheme, the firm will from time to time identify certain categories of law, geographic areas and/or groups of clients where it believes there is a special need and where the firm’s skill can best be utilised. Priority is to be given to work in these areas.

One such area is that of direct assistance to non-profit organisations working for disadvantaged or marginalised people. This may be provided in-house in the form of legal advice, representation, drafting or other legal work, or may be in the form of temporary secondment for a particular project, or by the provision of in-kind assistance (see Guidelines for external pro bono work: In-kind assistance below).

Equality of treatment

Pro bono work is treated, as far as possible, in the same way, according to the same procedures, with the same diligence and timeliness, subject to the same supervision and review and with the same recognition for time spent, as any other work undertaken by the firm. Lawyers performing work on a pro bono basis will receive full fee credit in the same way as any other work undertaken by them for the firm.

Maximum participation

The scheme allows for participation by all interested lawyers and other personnel at all levels within the firm and should make the best possible use of the high level and diverse skills that the firm possesses.

5
 Structure and management of the scheme

The structure recognises that decision-making needs to take place at both a strategic level and an operational level. It also recognises that some matters are better resolved at the state level and others, that are relevant to the overall operation of scheme, must be resolved at a national level. It encourages participation of interested staff from all levels and it allows the flexibility necessary to take account of different sized state offices

The National structure

There is a National Pro Bono Partner, a National Pro Bono Coordinator and a National Pro Bono Steering Committee. The latter has evolved from the project steering committee with extra membership as State appointments are made and implementation progresses.

(a) National Pro Bono Partner

The National Pro Bono Partner is charged with:

· the general strategic oversight of the firm’s pro bono scheme from a national perspective

· ensuring that potential conflicts of interest are identified and dealt with, and

· ensuring the scheme’s cohesion and performance against its goals and budget.

(b) National Pro Bono Coordinator

The National Pro Bono Coordinator is a full-time employed solicitor, initially based in Sydney office, whose functions are combined with a State coordinator’s role (see below).

With the National Pro Bono Partner, the National Coordinator assists States (particularly the smaller ones) with the establishment, development and on-going operation of the scheme, and ensures that lessons learned in one place are applied elsewhere. The National Coordinator is expected to have a Pro Bono case load of their own as well as advising on major cases and promoting the scheme both internally and externally.

(c) National Pro Bono Steering Committee

The National Pro Bono Steering Committee is a strategic decision-making body to oversee the establishment and on-going operation of the scheme.

The Committee comprises the National Pro Bono Partner and Coordinator, one member from each of the state Pro Bono Committees, a Board representative, a representative of the Human Resources Director and a person from outside the firm with experience in ‘poverty law’, legal aid and/or public interest law.

It has the power to co-opt others as necessary. Members of the Board and the Executive Group have a right of attendance at any time.

The State structure

There is a State Pro Bono Partner, a State Pro Bono Coordinator at senior solicitor level and a State Pro Bono Committee to be established in each state. The Committee should be formed from professional and support staff with an interest in the area.

The functions of each of these is as follows:

(a)
State Pro Bono Partner

The Pro Bono Partner in each state is responsible for:

· liaising with their national counterpart;

· strategic oversight of the state scheme;

· resolving issues of conflicts of interest at a state level; and

· monitoring pro bono policy in their state and its performance against its goals and budget.

The State Pro Bono Partner will be appointed by the State Managing Partner, and if no other partner is so appointed, the State Managing Partner will be the State Pro Bono Partner.

(b)
State Pro Bono Coordinator

The State Pro Bono Coordinators are normally employed solicitors with an interest in pro bono work who are expected to devote a fixed percentage of their time to the scheme and their time is billed against the pro bono budget for this work. In Sydney, this is a full-time position, when combined with the National position.

The State Pro Bono Coordinators are the central point of contact for both internal clients and external pro bono agencies. Their responsibilities include:

· processing pro bono applications;

· maintaining and circulating an up-to-date record of all pro bono work being handled by the state office;

· monitoring regular billing of pro bono matters in accordance with approvals;

· liaison with external agencies involved in the provision of pro bono legal services;

· reporting to and liaison with National Steering Committee and National Coordinator;

· reporting to and liaising with the State Pro Bono Committee through regular meetings, internal seminars and workshops;

· preparing material for information and marketing purposes;

· monitoring performance against the pro bono budget; and

· monitoring performance against the pro bono policy.

(c)
State Pro Bono Committee

The Pro Bono Committee in each state comprises the State Pro Bono Partner and Coordinator plus such other persons as they determine. The State Pro Bono Committees are a way of allowing a wide range of involvement in pro bono policy and activities. They are a group of professional and support staff members who volunteer their involvement in the pro bono scheme. Their responsibilities include:

· making recommendations as to the suitability of referred pro bono legal work;

· communicating with the State Pro Bono Coordinator and the State Pro Bono Partner; and

· periodically reviewing the scope of the state’s pro bono policy.

The roles of the partners in this structure is largely strategic and oversight, whereas the coordinators is largely operational. The roles are both internally and externally focussed and include, at their respective levels, responsibility for the scheme fulfilling its objectives. To that end, they are responsible for promoting the scheme internally and externally and for monitoring its effectiveness.

The proportion of partner and coordinator time spent on the pro bono scheme is determined by State Managing Partners according to the needs and size of each state office, but allowing sufficient time to perform the functions described and to ensure that the scheme operates effectively and efficiently.

The pro bono partners meet periodically, usually in connection with other partnership meetings. It is also desirable that the pro bono coordinators meet at least annually.

6
Guidelines for in-house pro bono work

The following national guidelines apply across the firm:

Sources of referrals

It is desirable that pro bono matters come to the firm by way of referrals from an existing community or legal aid agency, which can act as a ‘filter’ for the scheme. These agencies are closer to the coalface and thus better placed to identify cases and issues of real need and merit. They can also be useful in helping to determine whether or not a client could afford to pay for their own representation and whether there is an alternative, preferable way of having the matter dealt with. These sources of referral include:

· community legal centres,

· Aboriginal legal services,

· the Legal Aid Commissions,

· PILCH (the Public Interest Legal Clearing House),

· the Law Society/Institute and Bar Association referral services, and, on -occasions,

· courts and tribunals.

Of course, some matters will inevitably come from within the firm or from other sources. These are to be assessed and approved in the same way and according to the same criteria. They should not receive preferential treatment.

Intake

Matters accepted by the firm as appropriate to be undertaken as pro bono matters should meet the following guidelines:

· they should come within the firm’s definition of a pro bono matter;

· the firm should have the appropriate skills and present capacity to undertake the matter and to see it through to its conclusion;

· there should be no other more appropriate avenue of assistance available for the client;

· there must not be a conflict of interest (see Conflicts of interest below).

Priority is given to work falling within an area that the firm has decided to target (see 4 Features of the Scheme: Targeted areas above).

There is no formal means test, but a general inquiry should be made as to the client’s capacity to pay for legal services sought. In public interest and test cases for the public benefit, capacity to pay will be a less relevant consideration.

There is no formal ‘merit’ (ie prospects of success) test, but clearly cases with no prospect of success would not usually be undertaken.

Matter assessment

Pro bono matters should be assessed in the first instance by the State Pro Bono Coordinator who is authorised to approve the intake of matters involving likely expenditure of $5,000 or less.

Allocation of matters in excess of $5,000 should be approved by the State Pro Bono Partner. In matters likely to exceed $50,000, the National Pro Bono Steering Committee should be consulted to ensure that it meets national priorities.

Allocation, registration and supervision

Matters are allocated to solicitors by the State Coordinator in consultation with the solicitor’s relevant group convenor or supervising partner, on the basis of expertise, availability and interest.

All pro bono matters should be registered and their progress monitored (but not supervised) by the State Coordinator.120
Participation in pro bono work is encouraged but is not mandatory. This is subject to the normal expectation that a solicitor, except in unusual circumstances, will undertake work that is assigned to him or her by a supervising partner or group convenor who considers that a matter is appropriate for them to handle.

There is no upper limit placed on the amount of pro bono work that a lawyer in the firm could undertake (provided, of course, it is inside the pro bono budget) unless this is limiting the opportunity for other lawyers within the firm to undertake such work.

This is consistent with the notion that pro bono matters should, as far as possible, be treated in the same way as other work in the firm.

First interviews and terms of engagement

Given the lack of sophistication of many potential clients and their inexperience with the law, special care may be needed in communicating expectations and the way a matter is likely to proceed. The State Pro Bono Coordinator should sit in on the first interview with pro bono clients in most cases and should ensure that the terms of engagement are clearly articulated and understood.

Disbursements

There is a cash budget allocation for disbursements in pro bono matters involving a cash outlay, such as medical or other expert reports, court filing fees and the like. Internal disbursements such as photocopying, faxing etc are charged at cost plus an overhead margin.

State Pro Bono Coordinators should be aware and make use of the various mechanisms in each state for obtaining funding for disbursements. For instance, the Law Society of NSW administers a Pro Bono Disbursement Fund. Legal Aid is sometimes granted for the payment of disbursements if the matter is taken on a pro bono basis. Some courts have special provisions for seeking relief from the payment of court fees.

Pro Bono Coordinators should take an active role in monitoring disbursements and seeking disbursement relief where available.

Recovery of costs

Some cynicism has developed in the legal aid community against law firms who boast that they do not charge their clients for work undertaken, but then only take litigation cases they feel assured of winning and thus recover costs, at least on a party-party basis. Some of these firms go further by undertaking such work on a percentage basis and thus recover more than they might have been entitled to on a solicitor-client basis.

Matters where costs are likely to be recovered and a solicitor is likely to take the matter on a ‘no win – no fee’ basis would generally not be taken under the pro bono program as there are other sources of assistance available.

The firm has a strict policy whereby any costs recovered are added to the existing pro bono budget with the firm’s financial contribution to the pro bono program remaining the same.

Charging for pro bono work

It is sometimes suggested that clients who cannot afford to pay full fees should, if they are able, make some contribution. However, the difficulties involved in making these assessments, and the trouble sometimes encountered in recovering the fees charged, usually makes this an unattractive proposition.

This firm does not charge individual clients except where costs are recoverable from another party. When costs are recovered, clients will be charged the standard [Firm] charge out rate. Contingency fees are not to be charged.

In the case of non-profit organisations with the capacity to pay, a substantially reduced fee may be charged.

Adverse costs orders

Clearly, it is one thing to obtain free legal representation but, in the event that court proceedings are not successful, an adverse costs order can be devastating to the client. This is a concept little understood by many pro bono clients and must be properly explained, where applicable, at the outset of the matter.

The NSW Legal Aid Commission Act provides an indemnity against such orders for people in receipt of legal aid, subject to certain exceptions (see ss 30 & 47 Legal Aid Commission Act 1979 (NSW)). Similar arrangements may apply in other states. The decision whether to underwrite or indemnify pro bono clients against an adverse costs order should be made on a case by case basis and articulated to the client from the outset.

Conflicts of interest

The scope for both legal and commercial conflicts of interest for the firm in carrying out pro bono work is clearly substantial. This applies to in-house and external activities, including the question of which agencies the firm should have close relationships with. Such conflicts, of course, arise regularly in all large firms, and the likelihood of them arising in connection with pro bono activities should cause no great alarm.

The issue does not arise as frequently in practice as might be expected once a matter has been accepted within the program. The most sensible and principled way to deal with conflicts is to confront them on a case-by-case basis in a conscientious and ethical manner, rather than to make any blanket rules.

Conflicts of interest are to be dealt with in accordance with the firm’s conflicts management procedures and policy.

7
Guidelines for external pro bono work

The following guidelines are universal across the firm:

Agencies

Agencies with which the firm works should be non-profit organisations working for disadvantaged or marginalised people, or performing work that falls within the firm’s definition of ‘pro bono work’.

Selection of agencies should primarily be a state matter, but the National Pro Bono Committee should be consulted to ensure that they are consistent with national objectives.

Secondments

While almost any assistance is welcomed by cash-strapped community agencies, the firm should be sensitive to the fact that secondments are difficult to manage and can be severely disruptive, particularly to small agencies. The firm can assist greatly by making arrangements well in advance, in full consultation with the agencies, by adhering to these arrangements as far as possible, and by taking steps to ensure smooth transitions between secondees.

Lawyers on secondment should be placed for sufficiently long periods (at least six months) to ensure real benefits for them and for the agencies with which they are placed. Also, full-time secondments are generally of far greater benefit to the agency and to the lawyer than part-time (such as one day per week) secondments, although there may be circumstances, in consultation with all concerned, when a part time secondment is preferable. Finally, from a practical point of view, a six-month secondment may cause difficulties for the agency if it does not continue.

These are formal arrangements and should be committed to writing. They should cover such matters as the period of the placement; the frequency if part-time; legal responsibility for lawyer’s work; insurance including professional indemnity insurance, and salary.

It is usually preferable that secondees work with other lawyers rather than in isolation. Thus, where possible, preference should be given to secondments in organisations that are already performing work that falls within the definition of ‘pro bono work’.

It is vital that secondees are well supported by the firm and are not abandoned to their placement. They should receive regular debriefings, some of which should be in situ. They should also continue to receive all relevant in-house communications and be invited to meetings and social functions.

Pro bono secondments should only ever be voluntary.

Rotators

The firm’s rotator scheme has been extended to allow rotators who wish to do so, to undertake a secondment of six months as (or after) their third rotation and prior to their return to their substantive practice group without prejudice to their career progression.

Volunteer lawyers

When and where lawyers volunteer their time is a matter for them. However it is in keeping with the firm’s pro bono spirit and culture to encourage and support to such initiatives. This support usually involves no more than being prepared, within reason, to allow lawyers to leave work in sufficient time for them to perform their volunteer duties and to permit them to make phone calls and to perform other minor work on community agency matters in firm time.

It should also be made clear to all concerned that volunteer lawyers are acting personally and not on behalf of the firm. On the other hand, there may be occasions when volunteer positions may be converted to firm secondments with the approval of the State Pro Bono Partner, provided it meets the external pro bono guidelines.

In-kind assistance

It is easy to underestimate the value to small community agencies of in-kind assistance such as access to library or internet information and research resources, access to entertainment or conference facilities, donations of superseded equipment and access to specialised legal and other advice. The firm’s pro bono scheme allows and encourages the provision of such assistance.

Date: January 2000

Policy 2

Pro Bono Scheme

1
Pro bono work

We are committed to pro bono work and to developing a coordinated, focused, well balanced and meaningful pro bono practice.

The phrase pro bono derives from the Latin pro bono publico meaning for the public good. It usually refers to the provision of legal services either free or at substantially reduced cost to those who would otherwise be unable to protect their lawful rights and interests.

The firm’s criteria for pro bono work is relatively broad so as to increase our commitment to people in need and causes that benefit the community. Our substantial charity client base enables the firm to best utilise our core expertise as corporate lawyers, while acting in the interests of the public good.

2
Criteria for selection of pro bono matters

Criteria for selection

In order for a pro bono matter to be undertaken by the firm, the committee must be satisfied of the following.

(a)
The work:

(i)
establishes or preserves the rights of those who cannot afford professional legal advice without subsidy (other than in respect of purely -commercial disputes), the disadvantaged or marginalised, or classes of persons who otherwise deserve public support;

(ii)
seeks to further a particular public good, correct a perceived injustice or otherwise address issues which are of broad community concern;

(iii)
assists non-profit organisations having objects for the benefit of the public, sections of the public or the natural world; or

(iv)
improves the laws or the administration of the legal system from the perspectives of availability, efficacy, equity or justice (including through law reform participation and legal education).

(b)
The work is in the form of providing legal advice, representation or using legal skills. For example, community service is not regarded as being of a pro bono nature for this purpose but time spent by members of the firm where our legal skills and training are used other than for a specific matter will generally be recorded by the firm.

(c)
The matter does not create a legal conflict of interest with another existing or former client of the firm. Commercial conflicts may impact on the decision to act if the nature of the matter or the identity of any current client or the pro bono client is such as to warrant the firm not acting. The committee will consider whether commercial conflicts can be dealt with by receiving the consent of the fee paying client.

(d)
The matter falls within the professional expertise of the partner who will be responsible for it.

Additional criteria 

(a)
In complex cases or cases where the committee is unsure whether to act, the committee may consider the following means and merit tests.

(i)
Means test: A general enquiry may be made of an applicant’s capacity to pay for legal services to ensure they properly come within the objects of the firm’s pro bono policy. If the applicant is in receipt of welfare benefits he or she will, prima facie, meet the informal means test. Satisfying a means test is unlikely to be a consideration in clear public interest cases. In addition, where the client is a charity or non profit organisation with public good objects a means test will not be applied.

(ii)
Merits test: Although there will be no formal merits test, all litigious matters should have reasonable prospects of a successful outcome and comply with legislative ‘merits’ requirements in relevant states. In NSW, Division 5C of Part 11 of the Legal Profession Act (1987) (the ‘NSW Act’) provides that a solicitor or barrister must not provide legal services on a claim for damages or defence of a claim for damages unless the solicitor or barrister reasonably believes on the basis of provable facts and a reasonably arguable view of the law that the claim for damages or the defence of a claim for damages (as appropriate) has reasonable prospects of success. See the NSW Civil Liability annexure to this policy for further details.

Where we are asked to act for a client in place of other lawyers, the committee will need to be satisfied that the circumstances in which the client is changing firms do not suggest that the firm should not act.

(b)
The cab rank rule does not apply to the firm. The committee will assess matters against the selection criteria in this policy on a case by case basis. In particular, when considering litigious matters the committee will have regard to future staffing availability. In controversial or difficult decisions, managing partner signoff may be sought by the committee and where the matter is sizeable then executive or deputy executive partner sign off will be sought to confirm we have the capacity.

3
The firm’s policy

(a)
Pro bono work is of equal importance to fee paying work and for all purposes must be treated in the same way. In particular:

(i)
pro bono matters should be initiated, conducted and supervised by a -partner in the same way as fee paying matters;

(ii)
matters of a pressing commercial or litigious kind will be given equal -priority as for similar fee generating work; and

(iii)
solicitors will be given credit for time spent on a pro bono matter in the same way as for fee paying matters.

(b)
Solicitors will be asked to specify their pro bono activities in the self--assessment forms filled out for performance reviews.

4
Opening and conducting a pro bono matter

Receiving instructions

You may be asked to take on a pro bono matter by the committee, by a partner or directly by a prospective pro bono client (eg, a charity or community group). You may only open a pro bono matter if either:

(a)
it has been referred to you by the committee; or

(b)
the committee has approved the matter.

Approval by the Pro Bono Committee

The committee must approve all pro bono matters for new and existing pro bono clients.

The committee will consider whether the matter should be approved on the basis of the criteria set out in section 2 and, where relevant, the firm’s general policy for opening new matters, including assessing risk management issues. The matter will be referred to the managing partner by the committee for approval where it is unusual or sensitive.

Opening matters

Before opening a pro bono matter you must carry out a conflict search in the usual way to ensure it does not create a legal or commercial conflict of interest with another client of the firm.

Fees and disbursements

Before opening a pro bono matter you should discuss with the client and, where -relevant, the supervising partner appropriate arrangements in relation to fees and disbursements. Once established, these arrangements should be set out in an engagement letter for the matter (see Engagement letters, below).

(i) Fees 

Usually the firm undertakes pro bono matters for no cost, particularly where the client is financially disadvantaged (whether in absolute terms or relative to the expected cost of the matter). However, in some circumstances it may be appropriate to charge a reduced fee or fees which exceed a certain limit, for example where the pro bono client is a charity or other non profit organisation which has substantial funds. The preference is for this to be determined by the committee, having regard to the client, the nature of the matter and the current level of pro bono work undertaken by the firm, however individual partners will be able to take their own view.

Where the matter is litigious, consider entering into a conditional costs agreement so that the firm can recover costs if the proceedings are successful (but make sure you consider carefully the requirements of the Legal Profession Act relevant to your state). A matter will not be pro bono merely because it is taken on a success fee basis – it must satisfy the pro bono criteria referred to above.

Note that where we charge a fee (even at a reduced rate) to a pro bono client, GST will be added to our bill unless the matter relates to GST free services.

In NSW, if the matter involves a claim or defence of a claim for damages (defined to include any form of monetary compensation) relating to the death of or injury to a person caused by the fault of another person, the costs for legal services that our client may be able to recover with respect to party and party costs may be capped by Division 5B of Part 11 of the NSW Act.

(ii) Disbursements

The firm will generally bear disbursements such as fax, photocopying, postage and courier which are less than $500 in total for the matter.

The client will usually bear out-of-pocket and third party expenses (such as search, filing and lodgement fees and counsel’s fees). In relation to some of these fees such as counsel’s fees, you will have to indicate at the time of billing whether the relevant services were acquired by the firm as agent of the client or by the firm as principal. That impacts on the GST treatment of our bill.

If the client is or may be unable to pay disbursements over $500 or its expenses, please consult the committee. In exceptional circumstances all or part of them may be paid by the firm.

Engagement letters 

You must send out an engagement letter for a pro bono matter in the same way as for a fee paying matter. You will need to adjust the section on fees and disbursements in accordance with the arrangements agreed with the client. If no fees will be charged you should state that and, if relevant, include any assumptions/scope of work beyond which fees will be charged. Similarly, with disbursements you should state which disbursements the client will be expected to cover (with an estimate of those amounts) and those which the firm will cover.

In NSW, if fees are to be charged and the matter involves a claim or defence of a claim for damages (defined to include any form of monetary compensation) relating to the death of or injury to a person caused by the fault of another person, our costs may be subject to legislative limits imposed by Division 5B of Part 11 of the NSW Act. In these circumstances you must ensure that we clearly contract out of the cost limitations in Division 5B in our engagement letter. If we are engaging counsel or agents on behalf of the client:

(a)
the ‘costs’, in respect of which we contract out of Division 5B, should expressly include the costs for legal services provided by barristers or agents that are incurred in connection with the matter; and

(b)
a letter should be sent to the barrister and the agent (if the agent is a solicitor).

Time recording and billing

You should record your time in the same way as for a fee paying matter. To the extent fees and disbursements are to be billed this should be done through the usual billing system. If you are charging a reduced fee you should bill that monthly, subject to any agreement reached with the client.

Subject to any alternative arrangements, disbursements on pro bono matters will be billed on request and at least once a year or at the end of the matter. Accounts will send a ledger report at the relevant time on each matter asking whether disbursements should be billed or written off.
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Pro Bono Scheme

What is pro bono work?

Pro bono work is work undertaken by law firms, legal organisations and lawyers in the provision of assistance to people or groups who require legal representation but who would otherwise be unable to obtain it and would therefore suffer an injustice.

In particular, pro bono work at [Firm] relates to work done:

· which requires the use of professional legal skills

· for people who cannot afford a lawyer or who have no other real access to the courts and the legal system and for whom legal aid is not available

· without a fee or without expectation of a fee or at a reduced fee

· that raises an issue of public interest

· for non-profit organisations such as charitable organisations who work on behalf of members of the community who are disadvantaged or marginalised

· relating to law reform.

Why do it?

[Firm] believes that the provision of pro bono assistance to organisations and individuals is a valuable contribution both to our firm and to the community at large. Participation in pro bono work is an individual and voluntary decision by each Partner and Solicitor at [Firm]. Pro bono work may provide the opportunity for -professional and personal development and often presents opportunities for experiences outside the more typical city law firm work.

The Pro Bono Policy has the commitment and support of the Partnership and pro bono work is strongly encouraged. The firm has established a Pro Bono Committee which meets monthly. The Committee comprises [names]. The role of the Committee is to allocate pro bono work from clients, monitor the pro bono work the firm handles and report to the Management Committee, make recommendations for new pro bono clients and be a discussion forum for queries from partners or staff.

Along with many major Australian law firms, [Firm] is a member of PILCH, the Public Interest Law Clearing House, which will be a referral source for pro bono work. In addition, the firm has close associations with the [named Community Legal Centres].

Procedures for undertaking pro bono work at [Firm]

Pro bono matters are handled in exactly the same manner as all others. The highest standards of work must be maintained at all times in relation to file work and liaison with the client; files will be supervised in the usual manner. All correspondence must be signed by your supervising Partner.

Partners and staff interested in undertaking pro bono work should consult with [Pro Bono Partner] in regard to Litigation matters and [Partner] for Commercial matters. A register of interested practitioners can be found on the [Firm] pro bono Intranet web site. If you wish the firm to handle a specific pro bono matter you should follow the procedure outlined below.

Categories of pro bono work

Pro bono work falls into two categories:

(a) Work done externally and after hours

For example, work at voluntary legal services or charitable organisations. This does not need approval of the pro bono partners however the Pro Bono Committee would like to be informed of this work so a register can be maintained. The time undertaken is to be recorded by the partner or staff member.

(b) Work done in firm time and using the firm’s resources

(i)
This work will either by referred to the firm by PILCH or other organisations and if so will be directed to the pro bono partners who will contact staff directly for assistance or e-mail those listed on the pro bono register.

(ii)

Alternatively, Partners and staff can refer requests for the firm to do pro bono work to the pro bono partners.

Approval process

(i)
Prior to undertaking any pro bono work the staff member should discuss the expected time commitment with their supervising partner to ensure they have their support to do the work.

(ii)
Work can be referred to [Pro Bono Partner] for approval.

(iii)
Work done externally and in the staff member’s own time does not require approval of the pro bono partners, however as noted above ideally the Pro Bono Committee will be advised of your involvement.

(iv)
A conflict search must be undertaken prior to any pro bono work being accepted by the firm as with any usual file. Work which may represent concern for the firm’s existing clients may not be approved. Not all pro bono requests will be undertaken.

(v)
Approval will ideally be provided without delay unless the matter raises issues which the Pro Bono Committee will need to discuss in a meeting or which will require Management Committee approval.

File management procedures

(i)
Pro bono matters are now treated in the same way as chargeable matters. A detailed memorandum outlining the procedures that are now in place can be found in Imanage Document #. For reference, the Control Code is [. . .] the Client Code is [. . .], the Classification is [. . .] and the Description should read [Firm: pro bono] then details of client.

(ii)
The work will be supervised in the usual manner by the responsible partner. The pro bono partners require 3 monthly reports in relation to each file. These reports should be sent by e-mail to the Pro Bono Committee.

(iii)
A draft bill is to be prepared on each file and sent to the pro bono partner. The particular practitioner will then be allocated an appropriate equivalent in costs based upon the reasonable time spent on the matter. Bills are to go to [Pro Bono Partner] in the first instance.

(iv)
The firm monitors the time spent on pro bono work and the equivalent financial commitment being made on an annual basis to pro bono matters.

(v)
The Pro Bono Committee reports to the Management Committee on a 3 monthly basis.

General points

· The firm will continue to establish further guidelines regarding the nature of the work.

· The Pro Bono Committee and the firm will consider establishing appropriate relationships with referring organisations; community legal centres, Law Society and the Bar Association in addition to the current membership of PILCH.

· Your comments and feedback about the firm’s policy or generally about pro bono issues are welcome to be sent to the Pro Bono Committee e-mail group or to any members of the Committee.

· It is worth outlining that pro bono work is not:
· (i)
work undertaken for a business development purpose.

· (ii)
work undertaken at reduced rates for employees, acquaintances, family or clients of the firm or work undertaken as a loss leader.

· (iii)
work undertaken for the primary purpose of having junior solicitors gain    more experience.
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Pro Bono Scheme – general approach and administrative procedures

Purpose

This Pro Bono policy is a statement of staff and partnership commitment to the firm’s core purpose of ‘making a difference’ in a positive way in our community and is an accurate reflection of our commitment to our corporate responsibility to act for the good of our community and our approach to pro bono work within [Firm].
 [Firm] recognises that there are individuals and organisations that work for the public good in our community or that cannot afford the professional services of a lawyer. In appropriate cases, we seek to provide legal services to such organisations and individuals on a without charge or reduced charge basis.

Scope

This policy is a statement of intent covering the general approach to the performance of Pro Bono work throughout the firm by all staff and partners. It puts into practice the firm’s core values and confirms the firm’s commitment to make a difference to the wider community.

This policy also sets out the administrative procedures that should be adopted for Pro Bono matters.

What is pro bono work?

Pro Bono legal services include the rendering of legal services:

· without expectation of compensation; or

· for less than our usual commercial rates, for certain individuals and organisations;

in accordance with this policy.

It also includes active involvement in not for profit community based organisations where legal work is conducted by [Firm] for that organisation in accordance with this policy.

Pro Bono work does not include work performed for a not for profit organisation that has not been approved in accordance with this policy. It does not include work done without charge or at a reduced rate for family and friends of firm members.

Pro Bono work is not a substitute for legal aid work, although the firm does have a formal commitment to the legal aid assistance scheme.

We will only provide legal services where we can do so with competence. We will not endeavour to provide legal services in areas of the law in which the firm does not practice such as matters under the Crimes Act, personal injury and family law matters.

We cannot, of course, provide legal services in circumstances that would give rise to a conflict with our existing clients or parties for whom we provide Pro Bono services.

Benefits of the Pro Bono Scheme to [Firm]

Practical benefits

· Provides a practical means by which the firm can contribute back to the -community

· Enhances personal development of lawyers in the firm

· Improves the quality of advice given by lawyers in that they have a more well rounded and informed perspective on life

· Harnesses the enthusiasm of lawyers interested in public interest matters

· Increases the knowledge base of lawyers

· Increases job satisfaction, gives lawyers a greater consciousness of the worth of their jobs (varied and life enriching experience)

· Improves firm morale, emphasises firm’s core values and signals to clients and staff that the firm values more than simply the bottom line

· Broadens the culture of the firm.

Strategic benefits

· Promotes good corporate citizenship in a spirit of community responsibility

· Reinforces the reputation of the firm and individual lawyers in the community and to clients

· Assists in attracting to the firm lawyers who share the firm’s core values

Tender/Contract Commitments

The firm has made a commitment as a condition of its appointment to the State Government’s panel to provide Pro Bono services to the value of 10% of the annual income earned from State Government clients under the tender.

Responsibilities

The Pro Bono Partner (Currently [name])

· ensure that the Pro Bono policy is approved and endorsed by the partners

· ensure that all staff are aware of and familiar with the policy

· allocate Pro Bono work throughout the firm in consultation with Practice Group Heads

· monitor the time and cost of performing such work

· with the assistance of the Pro Bono Committee and in liaison with Practice Group Heads, decide whether to accept a particular pro bono matter

· with the assistance of the Pro Bono Committee arrange conflict of interest checks and client screening for potential pro bono clients

· liaise with other partners and senior associates and special counsel to monitor staff performance of pro bono work

· liaise with and report to the Executive Chairman in relation to the operation of the pro bono program

· endeavour to raise public awareness of the firm’s Pro Bono program.

Pro Bono Committee members (currently [names])

· facilitate consultation with employees on the Pro Bono policy

· ensure that all staff are aware of and familiar with the policy

· assist the Pro Bono partner

· prepare an annual report to the Board on the operation of the Pro Bono policy

· provide mentoring and tutoring to other members of the firm in relation to the performance of Pro Bono work in consultation with Practice Group Heads

· endeavour to raise public awareness of the firm’s Pro Bono program

· liaise with the Marketing Director to develop a Pro Bono segment for the firm’s intranet and web site and ensure that they are kept current

Review and development of the Pro Bono Policy

The Pro Bono policy will be developed jointly by the Pro Bono partner and the Pro Bono committee in consultation with partners and staff.

The policy will be reviewed annually.

The Pro Bono policy will be displayed on the firm’s intranet.

Training

All staff will be informed of the Pro Bono policy and training will be provided in relation to opening and managing pro bono files as required.

The policy

This policy is intended to provide direction for the growth and development of the Pro Bono program and to encourage and promote a pro bono culture within the firm.

While it is recognised that a framework for the policy is appropriate, it is also recognised that certain situations will need to be dealt with on a case by case basis and with a level of flexibility.

Membership of assistance schemes

The firm is a member of the Law Institute of Victoria legal assistance scheme and the Public Interest Law Clearing House (PILCH) and will accept referrals in appropriate matters.

The firm does not accept referrals in criminal, personal injury or family law matters or in matters which would require acting against a client of the firm.

Public interest matters

The firm will accept instructions in public interest matters on a case by case basis where they do not cause a conflict of interest with a current client of the firm.

Charitable organisations

The firm currently acts for a number of charitable and non profit organisations.

The firm will continue to provide legal services to current charitable and non profit organisations with a Pro Bono component to those services as determined by the Pro Bono Partner and Committee in consultation with the partner in charge of that client.

The firm may provide Pro Bono legal services to charitable, public interest and non profit organisations who are not current clients of the firm with the approval of the Pro Bono Partner and the Pro Bono Committee and in consultation with the appropriate Practice Group Head.

Special needs community organisations

The firm is committed to providing Pro Bono legal services particularly to those individuals and organisations in the following groups:

· the physically and mentally disabled

· the underprivileged in our community

· not for profit community based arts organisations

· protection of the environment

· charitable work under the auspices of local government.

Sources of referral

The firm will:

· Develop and maintain strong ties with community sector organisations, particularly those already clients of the firm and in accordance with the Government Pro Bono Secondment Scheme.

· Make sure organisations are aware of the policy and any limitations in the policy.

· Develop ties with other legal firm Pro Bono Practices with a view to referring applications to them that fall outside of the expertise of the firm.

Budget

[Firm] Pro Bono practice has an annual budget of $... for the 2002/2003 financial year. This budget is to be reviewed annually by the Pro Bono Partner in consultation with Director of Finance and the Committee and approved by the Executive Chairman.

Judging the effectiveness of [Firm’s] Pro Bono Scheme

The following criteria will be used to assess the effectiveness of the Pro Bono Policy and scheme generally, by the Pro Bono Partner and Committee.

· Is the Policy and Procedure easily found and accessible to all staff (on the intranet) and is it kept up to date

· Is the scheme responsive to need

· Does the scheme deliver results for Pro Bono clients

· Does the scheme have potential to grow to meet these needs

· Is the resourcing of the scheme effective – does it give value for money

· Is the scheme well coordinated and managed

· Has the scheme been operated within budget

· Have relationships been formed or developed with appropriate organisations and related service groups

· Have referrals been made to appropriate related services

· Has Pro Bono work been given the same standard of care and attention as any other file

· Has Pro Bono work been appropriately and adequately supervised

· Was the client satisfied with the results of the legal service and has the client been followed up after finalisation of the matter.
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Pro Bono Work

Definition

In order for a matter to be considered as pro bono it should:

· involve the exercise of legal skills;

· be provided on a free or substantially reduced fee basis or on a speculative basis where the prospects of recovering fees do not commercially justify undertaking the work on a speculative basis;

· be provided to clients who are disadvantaged or marginalised and cannot afford to pay full market rates; and

· be provided to clients who are unable to access legal aid, assistance from community legal centres or assistance from other community organisations providing legal services.

Pro bono services are provided to both individuals and organisations representing those individuals. Our pro bono services include:

· provision of advice on commercial and litigious matters;

· undertaking commercial legal work, for example, incorporating associations, drafting, contracts, negotiating leases, property work;

· advocacy services;

· negotiation services; and

· assistance to improve laws or the legal system in a manner which will benefit marginalised or disadvantaged individuals or groups.

Eligibility

In order for a client to be eligible for pro bono assistance the following factors must be considered:

(a)
The client must be disadvantaged or marginalised either economically or socially;

(b)
The client must be on a low income and clearly unable to afford legal assistance;

(c)
If the client is an organisation, it must be a non-profit organisation without access to large funds;

(d)
If the matter is litigious it must have reasonable prospects of success;

(e)
If the matter is of public interest it might be accepted even though its prospects of success are not strong;

(f)
[Firm] must be able to adequately resource the matter at the time of the application;

(g)
[Firm] will prioritise matters involving children and young people, people with disabilities, Aboriginal people and public interest concerns;

(h) The matter must fall within the expertise of the lawyers working at [Firm].

To this end we do not assist in the following matters:

· Child care and protection matters

· Family law matters

· Criminal law matters

· Wills and estate matters

· Personal injury matters (with rare exceptions, for example, stolen generation matters).

Referral process

Referrals can be made by telephoning the [Pro Bono Coordinator]. Most referrals come from organisations such as Community Legal Centres, the Legal Aid Commission of New South Wales, the Public Interest Law Clearing House, the New South Wales Anti-Discrimination Board and the Law Society Pro Bono Scheme on behalf of individuals. However, [Firm] accept referrals directly from individuals.

Each week referrals are accessed to determine whether or not they can be accepted. Referrals can be assessed more urgently if need be.

[Pro Bono Coordinator] must be made aware of all pro bono referrals.

File administration

Each pro bono matter is opened under its own file number and must be supervised by a partner.

Pro bono time is recorded differently from chargeable time. (See doc ##)

Each pro bono matter must be recorded on the pro bono database. This database must be updated monthly as it is reviewed by the [Pro Bono Coordinator] and pro bono partners at monthly meetings (See doc ###).

All partners supervising pro bono matters receive a status report in relation to their matters each month.

Pro bono review meetings are held fortnightly and attended by [Pro Bono Coordinator] and two of the pro bono partners.

A quarterly report outlining the progress of some pro bono matters and other developments in the practice is provided to the partners each quarter.

Nature of pro bono work

[Firm] provide a broad range of pro bono services including:

1. Representing clients involved in litigation;

2. Providing commercial advice to clients on a variety of issues including incorporation, tax issues, lease issues, funding contract issues and employment issues;

3. Assistance on policy issues and drafting submissions;

4. Assistance for parts of matters for example conducting specific research or providing advice on a particular point, drafting of court documents, acting in negotiations and advising on strategy.

Policy 6

National Pro Bono Scheme

Why does [Firm] have a Pro Bono Policy?

[Firm] has had a long commitment to conducting pro bono work. The [Firm] Pro Bono Scheme is a primary example of [Firm’s] community leadership role. The Firm recognises and supports the inherent professional responsibility of all lawyers to provide assistance to those within our community who would be otherwise unable to obtain access to legal advice and representation.

This responsibility is a key value of our professional culture. At [Firm], pro bono work is therefore not seen as an act of charity, a marketing opportunity or a recruitment gimmick. It is at the very heart of what we do, and how we view our success as a Firm.

The [Firm] Pro Bono Scheme is managed by the National Pro Bono Director. Each office has a nominated Pro Bono Partner and Pro Bono Co-ordinator. This core group forms the basis of the National Pro Bono Management Committee.

What types of matters qualify for the [Firm] Pro Bono Scheme?

Pro bono assistance is available to:

· individuals who are unable to obtain Legal Aid and are otherwise unable to afford legal representation; and

· community organisations, non-profit organisations and charitable bodies who are unable to afford appropriate legal representation or whose resources are better directed towards providing community services.

Our pro bono client must be:

· willing to accept our advice when given and to act appropriately on that advice; and

· the matter must not create a conflict of interest with existing clients of the Firm.

Disbursements

· [Firm] will cover the first $200 of internal disbursements and $150 of external disbursements incurred on each pro bono file. No additional disbursements are to be incurred without the client’s consent to meet those costs. Every effort will be made to make use of Court fee waiver arrangements, the various bar pro bono schemes and schemes such as the Law Society of NSW pro bono -disbursement fund and the Law Aid disbursement fund, where appropriate.

Types of matters

· [Firm] will provide free legal advice and representation across a range of matters, where we have appropriate partnership expertise to supervise files.

· We will not accept pro bono matters in areas of law where we cannot provide the client with appropriate legal expertise. This includes criminal matters and family law matters.

· Although there will be significant input by partners into the Pro Bono Scheme, the majority of pro bono matters are those where solicitors primarily conduct the matter themselves, under a partner’s supervision.

Opening new pro bono matters

· Requests for pro bono assistance are directed to the National Pro Bono Director, the state Pro Bono Co-ordinator or the state Pro Bono Partner. No pro bono file will be opened without the approval of one of these members of our National Pro Bono Management Committee. These people will consult with appropriate partners to ensure that the relevant group has capacity to conduct a pro bono matter before allocation.

What types of matters do not qualify for the [Firm] Pro Bono Scheme?

Pro bono matters are not:

· matters which have been undertaken for some business development purpose;

· matters which are performed at reduced rates for acquaintances, family or clients; or

· matters which are performed for charitable or non-profit community organisations which have the capacity to pay for legal representation.

This does not mean that work in these types of matters should be curtailed. Rather, such matters must not be opened as [Firm] pro bono matters and must not be assigned a ‘[pro bono code]’ prefix. Any matters which are opened as [pro bono code] matters but do not qualify for the [Firm] Pro Bono Scheme must be reclassified with the appropriate code.

The [Firm] commitment to pro bono legal services

· [Firm] is committed to conducting legal work in pro bono matters in [geographical area] offices up to the value of [quantity] in a single financial year.

· Pro bono matters do not qualify for second rate service. It is essential that [Firm] pro bono matters are conducted with the same high standards expected of all other [Firm] legal work. [Firm] pro bono clients are entitled to receive the same high quality of service provided to all [Firm] clients.

The role of partners

· Partners have a key role in the management of the National Pro Bono Scheme. It is essential that partners maintain proper supervision of pro bono files, to ensure that each matter receives an appropriate level of resources.

· Our National Pro Bono Scheme is not intended ordinarily to assist on extremely large matters or to undertake repeat work for the same client. If the supervising partner becomes aware of a file which appears to be developing into a much larger matter than was originally intended or requests for further work are received, the partner should contact the National Pro Bono Director, the state Pro Bono Co-ordinator or the state Pro Bono Partner.

· If the supervising partner forms the view that a matter does not have reasonable prospects of success, the client should be properly advised. [Firm] will not continue to act in pro bono matters where the matter does not have reasonable prospects of success or where the client does not accept our advice.

All solicitors are expected to conduct pro bono matters

· The [Firm] Pro Bono Scheme is the shared responsibility of all legal staff. Pro bono work is not to be undertaken only by a few partners or solicitors.

· All solicitors are expected to conduct at least one pro bono matter each financial year. It is the responsibility of the National Pro Bono Director and National Pro Bono Management Committee to ensure that pro bono matters are properly allocated to all solicitors.

· Pro bono matters which are conducted by solicitors will be included as part of a solicitor’s annual professional review.

Pro bono matters are recognised as part of a solicitor’s budget performance

· Work conducted under the [Firm] Pro Bono Scheme is fully recognised within individual and practice group budgets, and must be properly recorded. An individual legal staff’s budgetary performance is calculated through the combination of billable time and pro bono time.

Endnotes

117 The policy, guidelines and procedure will ensure consistency, effective use of the firm’s pro bono resources, the best application of its skill and maximum impact for the community, the firm and its employees.
118 See definition of ‘pro bono work’ at 2 Definition of Pro Bono Work in this policy.
119 There are now a large number of community legal centres and Aboriginal legal services throughout Australia, both generalist and specialist, rural and urban.
120 Supervision of matters would be provided according to existing principles in the firm.
Australian pro bono manual
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